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v. Waupaca Co., 113 Wis. 425, 89 N. W. 549; St. Croix County v. Webster, 
in Wis. 270, 87 N. W. 302; 7 Cyc. 206; 6 Am. & Eng. Encyc, Ed. 2, p. 137. 
The real value of the principal case grows out of its apparent triviality. For 
fifty years, it was shown in that case, that the excessive charge of five dollars 
had been exacted ; such practices afford reason for supplanting the fee system 
of officers by the salary system. 

Railroads — Negligence in Inspecting Foreign Cars — Liability of 
Owner. — A car belonging to the Central Vt. R. R. had been delivered to the 
Boston & Me. R. R. for transportation. Later while this company was using 
the car for its own business, there having been inspection of the car by its 
inspectors, the plaintiff, its servant, was injured by being struck by the roof 
of the car which was blown off by the wind. In this action against both 
companies, Held, as to the receiving company, that there was liability, and as 
to the owner there was none. McNamara v. Boston & Me. R. R.-; Same v. 
Central Vt. R. R. (1909), — Mass. — , 89 N. E. 131. 

As between the owner and the receiving company, the transaction is a 
mere bailment. 1 Labatt, Master & Servant, § 173. The bailor is not 
responsible to third parties for injuries occurring by reason of negligent use 
of the thing bailed if under the control of bailee's servants. Herlihy v. Smith, 
116 Mass. 265. One who is in control of a place or instrumentality and 
through whose negligence another sustains injury, is liable even though he 
is not owner. 29 Cyc. 476; Kansas City &c. R. Co. v. Matson, 68 Kan. 815; 
Baker v. Tibbctts, 162 Mass. 468, 39 N. E. 350. The responsibility of a rail- 
road company to its servants is the same in respect to foreign cars as in 
respect to its own. Chicago B. & Q. R. Co. v. Avery, 109 111. 314; Sack v. 
Dolese, 35 111. App. 636. A railway which delivers a defective car to a con- 
necting line is not liable to an employee of the latter who is injured. 
Missouri, K. & T. Ry. Co. v. Merrill, 65 Kan. 436, 70 Pac. 358, and an em- 
ployee cannot recover for injuries due to defective condition. Blynn v. Cen- 
tral R. Co., 175 Mass. 510, 56 N. E. 698. If the receiving company, after the 
car should have been returned, uses it in its own business, the owner will not 
be liable for injuries to servants due to defects of the car. Sawyer v. Minne- 
apolis 6-c. R. Co., 38 Minn. 103, 35 N. W. 671, 8 Am. St. Rep. 648 ;Missouri, 
K. & T. Ry. Co. v. Merrill, supra. Though it has been held that where there 
is an agreement as to interchange of cars, it is the duty of both companies, 
on transferring to see that they are in safe and suitable condition, and negli- 
gence of the receiving company does not excuse the owner, {Moon v. North- 
ern Pac. Ry. Co., 46 Minn. 106, 48 N. W. 679, 24 Am. St. Rep. 194) the weight 
of authority lies in the other direction. 

Water and Water Courses— Percolating Waters— Diversion of Under- 
ground Water.— Plaintiff was the owner of land upon which was situated 
a flowing spring. Defendant, a railway company, built an embankment 
across a low place through which surface waters drained. The culvert was 
not adequate, and during a freshet became clogged, ponding the surface 
water and depositing mud in the spring. The flow of the spring was 
temporarily checked and the meadow surrounding the spring was covered 
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with ponds which disappeared as the spring reached normal conditions. 
The evidence showed the water in the ponds to be of like temperature 
and appearance to that in the spring and that when one of the ponds was 
made muddy the water in the "Big Spring" was cloudy. In an action for 
damages. Held, plaintiff cannot recover. Western Maryland R. Co. v. 
Martin (1909), — Md. — , 73 Atl. 267. 

Where the subterranean stream is so concealed that discovery is not 
possible from the surface, no distinction can be drawn between percolations 
and a subterranean stream. Lybe's Appeal, 106 Pa. St. 626. The defined 
water courses which a man may not divert to the hurt of an inferior pro- 
prietor are not the hidden streams but those discoveed by excavations. 
Haldeman, et al, v. Brmckhardt, 45 Pa. St. 514. If one, by raising the water 
standing on his own lands, causes subterranean streams to set back and 
flood his neighbor no action will lie. Hanvood v. Benton & Jones, 32 Vt. 
724. The rule governing the flow of surface waters is not the same as that 
relative to subterranean streams. Acton v. Blundell, 12 Mee. & W. 348. 
If the owners of a dam on a water course obstruct the natural drainage 
from the land of another, to his actual injury, they are liable to him there- 
for. Bassett v. Salisbury Mfg. Co., 43 N. H. 569. But there is no obliga- 
tion resting on the defendant to use his premises to prevent the plaintiff 
being discommoded by the water in his own soil. Goodale v. Tuttle, 29 
N. Y. 466. However, there is a growing tendency to break away from the 
old common law rule and the courts in the future may reasonably be expected 
to hold that a man may not throw back percolating waters to the hurt of his 
neighbor. See Note 64 L. R. A. 236 to Kats v. Walkinshaw, 141 Cal. 116. 
The ruling in this case as to the water courses seems in accord with the 
weight of authority at the present time. 

Wills — Signing "at the End." — The second codicil to the will of the 
testatrix consisted of twelve clauses, eight of which, numbered consecutively, 
with the testimonium clause and the attestation were written horizontally on 
one page, and the other four, numbered 9, 10, 11, and 12 respectively, were 
written in vertically on the left hand margin of the page opposite the eight 
horizontal clauses. The testatrix signed the codicil underneath the testi- 
monium clause and opposite the lower part of the marginal addition. A 
statute requires that a will shall be in writing and signed by the testator "at 
the end thereof." Held, that the codicil was signed at the end as required 
by statute. In re Swire's Estate (1909), — Pa. — , 73 Atl. mo. 

The case of Irwin v. Jacques (1905), 71 Ohio St. 395, 73 N. E. 683, 
involved facts almost identical with those in the principal case and was 
decided exactly opposite. In fact there is very little authority which supports 
the decision in the principal case. The signature is undoubtedly at what 
testatrix intended and regarded as the end of the codicil but as was said in 
In re Oneil's Will, 91 N. Y. 516, "The end of a will is the actual physical 
termination .of the instrument and not that portion which the testator in- 
tended to be the end of the will." In the same case it was also stated that 
"While the primary rule governing the interpretation of wills, when admitted 



